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40 CFR Ch. I (7–1–00 Edition)§ 179.112

§ 179.112 Decision by Administrator on
appeal or review of initial decision.

(a) On appeal from or review of the
initial decision, the Administrator
shall have the same powers as did the
presiding officer in making the initial
decision. On the Administrator’s own
initiative or on motion, the Adminis-
trator may remand the matter to the
presiding officer for any further action
necessary for a proper decision.

(b) The scope of the issues on appeal
to, or on review by the Administrator
is the same as the scope of the issues
before the presiding officer, unless the
Administrator specifies otherwise.

(c) After the filing of briefs and any
oral argument, the Administrator will
issue a final decision on the issues of
fact in the hearing and the objections
related to those issues. A final decision
must contain the elements required for
an initial decision by § 179.105(b).

(d) The Administrator may adopt the
initial decision as the final decision.

(e) The Administrator’s decision, or a
summary of the decision and a notice
of its availability, will be published in
the FEDERAL REGISTER.

§ 179.115 Motion to reconsider a final
order.

A party may file a motion requesting
the Administrator to reconsider a final
decision under this part. Any such mo-
tion must be filed within 10 days after
service of the final decision, and must
set forth the matters claimed to have
been erroneously decided and the na-
ture of the alleged errors. Such a mo-
tion shall not stay the effective date of
the final decision unless specifically so
ordered by the Administrator.

§ 179.117 Designation and powers of
judicial officer.

(a) One or more judicial officers may
be designated by the Administrator. A
judicial officer shall be an attorney
who is a permanent or temporary em-
ployee of the Agency or of another Fed-
eral agency. A judicial officer may per-
form other duties. A judicial officer
who performs any duty under this part
may not be employed by OPPTS, by
the Pesticides and Toxic Substances
Division of the Office of General Coun-
sel, or by any other person who is a
representative of OPPTS in the hear-

ing. A person may not be designated as
a judicial officer in a hearing if he or
she performed any prosecutorial or in-
vestigative functions in connection
with that hearing or any other factu-
ally related hearing.

(b) The Administrator may delegate
to the judicial officer all or part of the
Administrator’s authority to act in a
given proceeding under this part. Such
a delegation does not prevent the judi-
cial officer from referring any motion
or case to the Administrator when ap-
propriate.

[55 FR 50293, Dec. 5, 1990, as amended at 57
FR 28087, June 24, 1992]

Subpart G—Judicial Review

§ 179.125 Judicial review.

(a) The Administrator’s final decision
is final agency action reviewable in the
courts as provided by FFDCA section
408(i) or 409(g)(1), as of the date of
entry of the order, which shall be de-
termined in accordance with §§ 23.10
and 23.11 of this chapter. The failure of
a person to file a petition for judicial
review within the period ending on the
60th day after the date of the entry of
the order constitutes a waiver under
FFDCA sections 408(i) or 409(g)(1) of the
right to judicial review of the order
and of any regulation promulgated by
the order.

(b) The record for judicial review of a
final decision under this part consists
of the record described in § 179.130.

§ 179.130 Administrative record.

(a) For purposes of judicial review,
the record of a hearing that culminates
in a final decision of the Administrator
under § 179.105(d) or § 179.112(c) ruling on
an objection shall consist of:

(1) The objection ruled on (and any
request for hearing that was included
with the objection).

(2) Any order issued under § 177.125 of
this chapter to which the objection re-
lated, and:

(i) The regulation or petition denial
that was the subject of that order.

(ii) The petition to which such order
responded.

(iii) Any amendment or supplement
of the petition.
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(iv) The data and information sub-
mitted in support of the petition.

(v) The notice of filing of the peti-
tion.

(3) Any order issued under § 177.130 of
this chapter to which the objection re-
lated, the regulation that was the sub-
ject of that order, and each related No-
tice of Proposed Rulemaking.

(4) Any order issued under § 180.7(g) of
this chapter to which the objection re-
lated, and:

(i) The regulation or petition denial
that was the subject of that order.

(ii) The petition to which such order
responded.

(iii) Any amendment or supplement
of the petition.

(iv) The data and information sub-
mitted in support of the petition.

(v) The notice of filing of the peti-
tion.

(5) Any order issued under § 180.29(f)
of this chapter to which the objection
related, the regulation that was the
subject of that order, and each related
Notice of Proposed Rulemaking.

(6) The comments submitted by mem-
bers of the public in response to the
Notice of Filing or Notice of Proposed
Rulemaking, and the information sub-
mitted as part of the comments, the
Administrator’s response to comments
and the documents or information re-
lied on by the Administrator in issuing
the regulation or order.

(7) All other documents or informa-
tion submitted to the docket for the
rulemaking in question under parts 177
or part 180 of this chapter.

(8) The Notice of Hearing published
under § 179.20.

(9) All notices of participation filed
under § 179.42.

(10) Any FEDERAL REGISTER notice
issued under this part that pertains to
the proceeding.

(11) All submissions filed under
§ 179.80.

(12) Any document of which official
notice was taken under § 179.95.

(b) The record of the administrative
proceeding is closed:

(1) With respect to the taking of evi-
dence, when specified by the presiding
officer.

(2) With respect to pleadings, at the
time specified in § 179.98(a) for the fil-
ing of briefs.

(c) The presiding officer may reopen
the record to receive further evidence
at any time before the filing of the ini-
tial decision.

PART 180—TOLERANCES AND EX-
EMPTIONS FROM TOLERANCES
FOR PESTICIDE CHEMICALS IN
FOOD

EDITORIAL NOTE: An alphabetical listing of
pesticide chemicals appears at the end of
this table of contents.

Subpart A—Definitions and Interpretative
Regulations

DEFINITIONS AND INTERPRETATIONS

Sec.
180.1 Definitions and interpretations.
180.2 Pesticide chemicals considered safe.
180.3 Tolerances for related pesticide chemi-

cals.
180.4 Exceptions.
180.5 Zero tolerances.
180.6 Pesticide tolerances regarding milk,

eggs, meat, and/or poultry; statement of
policy.

Subpart B—Procedural Regulations

PROCEDURE FOR FILING PETITIONS

180.7 Petitions proposing tolerances or ex-
emptions for pesticide residues in or on
raw agricultural commodities.

180.8 Withdrawal of petitions without preju-
dice.

180.9 Substantive amendments to petitions.

ADVISORY COMMITTEES

180.10 Referral of petition to advisory com-
mittee.

180.11 Appointment of advisory committee.
180.12 Procedure for advisory committee.

ADOPTION OF TOLERANCE ON INITIATIVE OF AD-
MINISTRATOR OR ON REQUEST OF INTERESTED
PERSONS; JUDICIAL REVIEW; TEMPORARY
TOLERANCES; AMENDMENT AND REPEAL OF
TOLERANCES; FEES

180.29 Adoption of tolerance on initiative of
Administrator or on request of an inter-
ested person.

180.30 Judicial review.
180.31 Temporary tolerances.
180.32 Procedure for amending and repealing

tolerances or exemptions from toler-
ances.

180.33 Fees.
180.34 Tests on the amount of residue re-

maining.
180.35 Tests for potentiation.
180.40 Tolerances for crop groups.
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